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EPA-R9-2015-010125 Production VOL001

Form No. GJ=FD-1l
VERIFICATION OF PRODUCTION RECORD
APPLICATION FOR CERTIFICATION

Application No. =207/

Name of Mining Property: /%;y f/é-g y4 # /- 20

Name of Applicant: %/’4 e éjé(_‘?

1. There (%) (is not) a record of production for the period April 9, 1948 through
February 28, 1951,

. L\J Purch 4 Ore Dry U308
Shipper ame of Mire District County | State| Depot | Date | Tons Polnds
2
Shipments to Shattuck Chemical Co., Denver; Colorado
Name of Shipper Date Pounds Uaog_,,

Total Pounds ‘0308 '
2. There (has)(ke@=set) been production from this property for the period March 1,

1951 through the month of ey f%, s 19 22 /0.

o AssE * Z
Production checked by L/My/mg/ }7{7574@0 ’

Date forwarded to Production Evaluation Division 4// & s

ED_000571_00002156-00002



EPA-R9-2015-010125 Production VOL001

. ﬁ?%g

Form No. GJ=FD=l
VERIFICATION OF PRODUCTION RECORD o
APPLICATION FOR CERTIFICATION

Application No. 22,/

Name of Mining Property: éz ﬁ/ﬂg L */. 20

Name of Applicant: Aol on éﬁé@

" 1. There @®) (is not) a record of production for the period April 9, 1948 through
February 28, 1951.

lN Purch Ore Dry] U0
Shipper ame of Minpe District County | State| Depot | Date | Tons Poinds
/*
Shipments to Shattuck Chemical Co.; Denver, Colorado
Name of Shippelr Date Pounds UQO%__

Total Pounds U3°8
2. There (has)(hes=met) been production from this property fpr the period March 1,

1951 through the month of Fop o282 4 s L9 L70
s 7

Production checked by

Date forwarded to Production Evaluation Division »{//zé'éﬂ .
7
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EPA-R9-2015-010125 Production VOL001

May 19, 1961
PLD: RHT

Mr. Arthur Bibo
2718 Morrow Road H.E,
Albuguerqgue, New Mexico

Dear Mr. Blbo:

Enclosed is our involce in the amount of $44,055.29 which is
due the Comnigsion for certain ursnivm ores identified there-
in which were mined by you from the SE} of Section 13, T. 13
Nes Re 11 W., N.M.P.M., McKinley County, New Mexicoc. This
amount is additional to the $19,265.13 due the Commission for
which involce was sent with our letter of March 17, 1960 and
for which payment hes nol been made.

You are requested to mske payment to the Commission for the
full amount of both invoices within thirty (30) days after
your recelpt of this letber.

Very {truly yours, A

Allan B, Jones
Manager

Buclosure:
Invoice Np. 61-12

cc: Finance Division w/attachment
R.H. Toole, PLD w/ attachment

T

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

ED_000571_00002156-00004



EPA-R9-2015-010125 Production VOL001

Form ARC-399

(Porm approved by Comptroller [4
General U, 8. Avg. 22, 1966) NO. 61-12

INVOICE FOR SERVICES AND MATERIALS
UNITED STATES ATOMIC ENERGY COMMISSION

Grand Junction Operaticng Office
{Office)

Orand Juncticn, Colorado

To: Arthur Bibo : Date:
Albuquerque, New Nexfco F. 0. B.
Terms: Net 30 Days
ACCESS PERMIT NO. LICENSE NO. PURCHASE ORDER
GUANTITY
DESCRIPTION OF SERVICES AND MATERIALS PHIE AMOUNT
ORDERED SHIPPED
Tor ore mined 10 LIespass Lrom BDBC. 13y Ll30y LI,
Hoil. Pulle. from the invelid mining <lalin known a8
Hayeteck Ho. 2 and delivered to Homestahe-Hew
mm %ﬁ&mm, Box 266, W&a, Hew Mexico
' $2021.50
6615.06
3h50.46
6487.39
4926.49
3h52.07
4821.31
#528.86
3245.58
460,31
$46409.05
Linuidation No.
e,
376
386-1
396
Lo3
ko
419
430
439
Wy7 261.60
Less Total Credits  $2353.10 2353.76
AMOUNT DUE W,Gﬁﬁ.a’g

MAKE CHECK PAYABLE TG U. 8. ATOMIC ENERGY COMMISSION AND MAIL TO ABOVE ADDRESS 18673048~ aPo

ED_000571_00002156-00005



EPA-R9-2015-010125 Production VOL001

April 2B, 1960

Honorable Thomas O, Morris
Hougse of Representatives
Washington 25, B, C.

Dear Mr, Morrig:

This letter is in vesponse to your letter of April 82, 1960, with
which you enclosed a copy of H. R, 11883 a private hill you have
intyoduced in the Congress on behalf of Mr, Arthur Bibo. You reguest
that we withhold further action cencerning our ¢laim sgainst Mp. Bibo
pending House congideration of the legislation.

The Haystack No. 2, and certain other unpatented mining claims, were
declared null and void by the Meneger, Land Office, Buress of Land
agempnt, Santa Fe, New Mexico, on Novewber 21, 1956, in Contest
.#3 (Rew Mewico), This decision of the Land Office Manager was
affirmed by the Director, Burean of fand Venagement, and was approved
by the Assistaut Secretary of the Interior on November 17, 1958,
Copies of these decisions are attached. Mpr. Bibo has not taken the
matter on to the Federal courts., Timg, thig detemination by the £
Interior Department must be considered es final and effective. These
mining claims ave within an ares withdrawm and reserved for our uge
by P.L.,0, 964 lgsued by the Assisbant Sscretary of the Interier en

Our claim, as set forth in my letter of March 17, 1960, to Mr. Bibo,
enclosing cur inveice in the amount of $39,265.13, pertained to cer~
tain ores mined by Mr. Bibo and deélivered to various ore buyers
during the period November 1955 - December 1959, inclusive, Of the
1,171.827 dry tons of ore covered by our invelce, 853.180 tons were
mined and removed by Mr, Bibe after the finsgl decision of the Interier
Department on November 17, 1958, declaring the Haystack No, 2 null and
void as mentioned abevey the remeining 318,647 tons were mined and
removed prier to said finagl decision. We have cousidered the mining
and removal of the 853,180 tons as s willful tregspass and of the
318,647 tons as an innecent trespass. The ampunt of our claim was

ED_000571_00002156-00006



EPA-R9-2015-010125 Production VOL001

Honorable Thomas 8, Morrisz -2~ April 28, 1960

computed accordingly. However, subsequent to December 1952 ¥r, Bibo
mined and ghipped an additional 225 tous of ore from the Hayatack
Ho, 2 %o the ursium will operated by Homestake-Hew Mexice Pertners
which ore is not govered by our March 17, 1960, invoice., Although
wo intend doing so, we have not yet preparved an addicional invoice
to My, Bibo covering the value of this ore becguse we have not
received the finel welghts and gssays from the mill, Moreover, we
ars advised by our field office in Orents, New Mexico, that Mpr, Bibo
is continuing mining activities ou this land, Consequently, the
anpunt specified in H, B, 11883 will not cover the full awount of
our cleim against Mr. Hibe.

My letter of HMarch 17, 1960, also directed Mr, Bibo to cease miming
operationy on this lend and to vagate tho premises forthwith in view
of the Interior Department decisions referred €o sbove. A4As it apears
that Mr, Bibe is continuing to mine ore from this land, notwithstand-
ing such decisiens, our future course of sction concerning such mining
activity has beex under congideration,

However, in view of your reguest, ve would be willing to withhold
further action concerning this matter pending House congideration of
your bill if Mr, Bibo coases and desists from fuyther mining getivity
on thiz land, vacates the premises, and advises us that he hag done
80,

Sincerely yours,

Allan B, Jones
Hanager

Encloguressy

i, Decision, Land Office Mgr,, Contest #30

2. Decision, Directer, BLM, Contest #20, Approved by
Asggt, Secretary of the Interlor

beec: Jesse C, Johnson, DRM, w/cy.. incoming (2)
~PED w/cy. incoming
FD w/cy. incoming
0C w/cy. incoming
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L0 AT

hppil 20, 1960

Pre Arthur Ybao
STAB Moreow Rowd, M. E.

b1 DENIAL OF APPLICATION FOR CERYIFICATION NO. 2011, HAYSIACK CLATS
i T0 20 DHCLUSIVE

Tonr M. Bboy

Yo hereby aciowledge recodpt of your appiication dated April G, 1960
for certification of the leyeteck Clafws 1 therough 20 umisr provieions
of Demestic Wanium Progren Clreulor &, He howe aselgned Futber 2011
to thds applicaticon.

iy letier dated Merch 17, 1060 Wr. Allan B. Juoss, Hanegor of Grend
Junetion Qperatiom Oifice, U. 8, Atode Bnergy Camission, gave you
notice to comse nialng operatioms and to vacete Voo premises coverdd

in youwr application for Certificaticn o, 2011. This sction 1s hased
upon declalons of the United States Department of the Interior which
wo et comsider as Dloeld and effective g for this resson we have
doterniond that you 4o vt heve Jewiul possession of mindng vight in

the property descrlved 1o spplicetion for certification f. 20LL.
dwrefore; your epplication is donded.

Damestic Urandws Progran Cireulnr 6 in 60.0{gHi1i) provides in per-
Blnenl part bhaty

The 4%le or dutereat in the minlog properiy sbould be one
of cunersbip or lawful possession of minlng righis.

Very truly yours,

& He Foole, (hiel
Leasing & Development Prench
PFroduetion Bvalimtion Mylsico

Enelosures PED
Clreulor ©

cce:  Crants Branch
Bd Eu &u‘t’hﬂ’ FD

B

Toole:re ' s
1t/20/60 Ore Reserves, POR, PED '

RFCiesiel, PLD, PED

ED_000571_00002156-00010
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Form AEC-299 S Form approved,
{6-51} I Budget Bureau No, 38-R04%2.1,

U. S. ATOMIC ENERGY COMMISSION.. , e s
S0
APPLICATION FOR CERTIFICATION OF MINING PROPERTY

In accordance with Atomic Energy Commission Domestic Uranium Program Circular 6
(Assistance in filling out this form will be avaxlable at the U. 8, Atomic
Energy Commission’s office in Grénd J’unctlon, Colo )

Formerly P-2851
Name of applicant ARTHUR BIBO AEC License No. P-39%8

Address 2718 MNorrow Hd. NE., Albuquerque, New Mexico.

I hereby request that the following described mining property be certified as eligible for bonus payments
under Domestic Uranium Circular 6.

1. Name of mining property Haystack Claims I to 20 inclusive
2. Name of owner Arthur Bibo

{Indicate whether Corporation, Parinership, Individual)
3. Interest of applicant Owner

{Owner or Lessee—if other, specify)

4. Description of mining property: (If more space is required use blank space below.)

@. Mining district __ Mt . Taylor or Haystack Mining District.

b. Size of property 520 Acres

¢. Number and names of claims included in this property _Iwenty in the SE% & SWN)k of
Sec.T3; Twp.I3 North; Rge.Il West NMPM. McKinley County, New lex.

d. Property is of public record as follows:

DATE OF RECORD COUNTY STATE BOOK NO. PAGE NO.
Nov.27,T950 MeKinley New Mexico Bk. M-TO 256-263
\pr. %, TO5T " " Bk. MCR=-% |T37
\pr. 20, TO5T " u Rlk.QCD=-h 2728
\nr, 20, T95T I " Rk. GCD=6_ 377 7
hec. 5. TO5T T " Rk. Tease-7 |74 & 78

May II,T95T I " Rk, MCR=3% |257T
%n*n 6,1952 i 2 Bko WMTT 25T
ay I,1052 I " Bk. MCR=4 [ph-34
June 12, 1952 o " R, M-TO 4AR7
g, 3, 195 i " Bk, Q-Teage 23T &232
kiow, 0 165 1 " Bk. QCD=7 1577572
Jline QQ’TQEJP i i Bk. MOR-%8 56%
Sept. 17,1958 " " Bk, MCR=—44 544 &2%
Aug., 172, 195 " n Rk. MOB-45 47T

e. Title to property is patented or unpatented? (State which.) Inpatented
f. Descrlptlon of location of property for verification by mining branch of Colorado Raw Matemals Office,
At Energy C
Omic Enengy Commission. . | pwp.T5 North; Rge.IT West NP,

MeXind ey (}mrm-y} New Mewxico

36875452

ED_000571_00002156-00012
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Form approved,
Budget preau No. 38-R042.1,

APPLICATION FOR CERTIFICATION OF MINING PROPERTY—Continued

processing plants) from property between April 9, 1948 and February 28, 1951 inclusive:

5. Ore accepted by corfnmission ore-buying stations or qualified uranium mills (or any other uranium ore

. APPROXIMATE PERIOD
ACCEPTED BY AT NAM%‘T’E&? T NS Th R THANC ORE-DRY POUN.D s
PRESENT NAME PRESENT OPERATOR pa o o ve. TONS CONT.
Co.Bluewater, New Mex. Nov.I1,1955 [I.O49 6S.+
Tucius Pitkin,Inc. AEC Rec.Station,Grants,NM." I9&26,1956 %0.209 128.+]
Homeatake- N, M Part. Grants N.i. Aug., 1958 267.%592 1547 .66
1" " 1 i T959 288,791 151%.4¢€
1 i " " Dec. 1959 564 .,%89 2458.pP4
* Pounds UBOO egtimated as no |Liguidations as yet furnished to me.
4111 ord mentibned above mined from the SE|corner lof Claim No.Z
No ore [produced during Aprill9,I1948 and Feb.28,T951
Total number of pounds U0, 5.575.T16

I certify to the best of my knowledge that (1) the statements in this application are true and that (2) the

9, 1948 and February 28, 1951 inclusive, is less than 10,000 pounds.

l\ S0 .6

TO60

total quantity of uranium oxide as contained in ore accepted by commission ore-buying stations or gualified
uranium mills (or any other uranium ore processing plants) from the above described property between April

QAo I3

“(’zf‘ate) L

{Signature of applicant)

Misrepresentations or false statements in the application may subject the applicant to criminal penalties,

under provisions of the United States Code including section 1001 of title 18. Any such offense may also dis-
qualify the offender from receiving bonus payments.

(When completed mail to U. S, Atomic Energy Commission, Colorado Raw Materials Office, P. 0 Box 270,

Grand Junction, Colo.}

16-—B87546~3

¥, 5. GOVERNMENY PRINTING OFFICE

SPACE BELOW FOR USE BY APPLICANT, IF NECESSARY

This will advise you that I made application on or for these claims

Nov.20,I956.

Director of the AEC dining Div.,Grand Junction, Colo

Mr, Dav1d D. Baker, advised me in his letter of Dec.6,I1956(Ret.
OAGC:JX) of my right to reapply pending final determlnatlon of the
validity of these claims. That final determination has not yet been
reached and as I am firmly convinced of the legality of these
I herewith reapply.

claims,

ED_000571_00002156-00013
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B

UNITED STATES
ATOMIC ENERGY COMMISSION
GRAND JUNCTION OPERATIONS OFFICE
GRAND JUNCTION, COLORADO

IN REPLY REFER TO:

vapch 17, 1960

trs Arthuar Dibo
m@% AW %Mﬁ, %*%a
Albugmeraque, New Mexlao

« M, Bibot

ﬁfm:&wm ia ot mmmw in the ameunt of 515,285,113 which is due the Commisglion
hepring WW identified mm mm ware wined by m fran
;3 :i»gg ﬁ; m .ué" i%* m %‘, Wﬁ‘#ﬁ ﬁ?w "* L e

land, among others, was withdraw and yeogerved for the use M ﬂw @m&mm
v Public m%i %ﬂ%m M& of %y 13, 1954 ﬁm ¥ «ﬁs %ﬂ@} ERLgnRGE
ares as %m%: come fron the Ygystack Ho. 2 unpatented
staked on mm land, However, this clatn, among o
oid, g by decipion dated Nevenber m, 1%&; M‘ ﬁiw Of
d Vasggemut, Santa Vo, Yow Mexies, in Gontest gm e @ﬁmm}r
mﬁ« ﬁﬂm&m mf the m% iﬁ%’xw ; 4 WA mﬁmm W %M Slrecter, I

on MWM " 1’? 3.%2&%.,

e mnderstand that O e e L0 , O ey

in this case in the United 3tates mww:&m: ﬁﬁmam for tﬁw MWM& mﬁ’ WIWM
Zﬁ%ﬁwﬁ% we migt consider the Interier Departsent decision as final and
LTinet Ve,

it is thorefors requostod
within thivty (30) dey

in view of the foregeing you are alse directe
lwad and ©o vacate the prexises forthwl

slomara:

CERTIFIED WAL — X% T T7S5/(C 5
cce PLD
FD
Crants

ED_000571_00002156-00015
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Arthur Bibo
i 2718 Morrow Rd., NH

Albuquerque, New Mexico.

VIR AIR MAIL
CORREQ RERED

Mr. David D. Baker, Dirsctor

Mining Division

United States Atomic Enerpy Commission
Grand Junction Operations Office

Grand Junction, Colorado.

PAR *

R — , ATFFISAF

ED_000571_00002156-00016
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Form AEC-399 el b
e A NO. 60=19
INVOICE FOR SERVICES AND MATERIALS
UNITED STATES ATOMIC ENERGY COMMISSION
To: Date:  iaweds 17, 1060
F.0.B.:
Terms: Net 30 Days
ACCESS PERMIT NO. LICENSE NO. PURCHASE ORDER
GUANTITY
DESCRIPTION OF SERVICES AND MATERIALS 81118 AMOUNT
ORDERED SHIPPED

mmmmm wm»

m %w &m '@m u&‘ e,

%‘oml hamlag«a aJ.lawmm

AWMOUNT DUE

I3

© 3,630.19

MAKE CHECK PAYABLE TO U, 5. ATOMIC ENERCY COMMISSION AND MAIL TO ABOVE ADDRESS

TE-TE04R-1 OFD

ED_000571_00002156-00017
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David B, Baker, Director December 21, 1959
Productien Evaluation Division, GJ

R. H. Toole, Chief
Leasing & Development Branch, PED, GJ

TRESPASS - ARTHUR BIBO

SYMBOL: PLD:RET

Mrs Inglies Gay of the Grants Branch office PED informed me orally
on Becember 1&, 1959 that Mr. Bibo is continuing his mining opera-
tions in the SEL of Sec. 13, TL3N, RIIW, N.M.P.M., McKinley Gmmty,
Hew Mexico. Mr. Gay estimates that more than 500 tons of wranium
ore were stockpiled, Shipment of this ore awaits build up to a
lot of 1000 tons and it is reported that arrangement has already
been made for acceptance of such a lot at one of the mills in
which Homestake is a partner.

By our letter dated October 23; 1959, all eof the ore buyers who
might be offered the ore mined by Mrs Bibo were natlfied that the
Commission has title to any ore mined from the Si¥} and the SE}
of Sec. 13, Ti3N,; R11¥W, Homestake-New Mexico Partners and Home-
stake~Sapin Partners were among those receiving such notification,
Therefore, should those plants accept the ore mined in trespass
by Mr. Bibo they will do so with knowledge of the Commissiont's
position in this matter.

Prior to final decision by the Secretary of Interior as to validityf
of mining claims on these lands, Mr. Bibo produced and delivered
318.647 tons of ore; of this 267.392 toms were sold to Homestake-

few Mexico Partmers, and 51.255 tons were delivered to government
buying stations. We understand that the money for payment of ore
delivered to Homestake-New Mexico Partners is being held in escrow.,
No payment has been made Mr, Bibe on the ore received at the govern~
ment stations. Our calculations show that Mr. Bibo owes $2997.74

to the pgoveroment as a result of these transactions, if we allow

him cost of mining and a haulage allowance.

Because Mr. Bibo wishes to bring the matter of the validity of his
e¢laims inte the local courts we have not as yet sent him a bill for
‘the money due the government nor have we taken action to prevent

ED_000571_00002156-00018
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David D. Baker o Becember 21, 1959

him from further mining, Delay of these matters has been in
accord with oral advice of owr 0ffice of Coumsel. However, ium
view of the mining activity now being conducted by Mr. Bibe,
the Leasing & Development Branch must point out that action to
prevent further trespass miming by Mr. Bibo must be taken to
protect the governments right and property.

Therefore, we request permission to bill Mr, Bibo fer the money

due the govermment and we recommend that legal steps be taken to
restrain Mr. Bibo from further trespass.

eor Office of Coungel

ED_000571_00002156-00019
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A copy of this letter wes also sent the following:
The Anaconde “ompany, Box 638, CGrants, N. Mex.
Homesteke-N Mexico Partners, Box 98, Grant. §. Mex.
Kermac-Nuclear Fuels Corp., Box 218, Grants, N. Mex.
Homesteke-Sapin Partners, Box 98, Grants, N. Mex.
Kerr-McGee 0il Ind., Inc,, Box 608, Shiprock, N. Mex.

Pl ey

Gotoker 23, 1959

This 18 to notify you of the stetus of the lands in the SHN} and 5B

conducted mining operations on a group of twenty ¢laims celled Hayotack

%‘:ﬁm 3 to lio. 20, inclusive. We understand thet M. BElbo has again
sused wining activity in this sves.

The 5§} asd 8B} of Section 13, T. 13 §., R, 11 W., WP, New Wexico
m Mﬁwmm for the use of the Atomic Bnergy Commission through Public
~ > 96k, The wmm Bo. 1 through 20 unpatented mining claims
:&.mm thereon have been declared null end vold by a decision of the
PDepartoent of the Ww in Miperal Comtest Ho, 30, ete. (New Wexico).
%ia ﬂmﬁ.&mm boen affirued by the Director of the Buresn of Land
immgenent and vae approved by the Hecretery of the Interior on
Zﬁwm%%r 17, 1958, We understeond that Mr. Bibo d1d not eppeal this
decision to the Federal Court) comsequently, it is final and effectives

:Kﬂ viev of this declelion of the lepartosnt of Interlior, and in the
sence of an effective appeal m the Federal Court, it must be cone
%&ﬁm that mining righte were not esteblished by the location of the

ﬂa:mtmk elaime and that auy ores mined end removed by M. Blbo, or

ro, from that area are the property of the U, 5. Atomic Inergy
e iwﬁm and should such ores be delivered to you, the title thereto
would vemain in the Atonic Pnergy Comudssion.

Very truly youwrs,

H. H» Toole, Chief
leasing & Dewnlopment Brench
Production Nvalustion Ddvisiom

ser  Mr. Avthur Bibe, 2718 Horvow 83., ME, Albvwguergue, N. Mex.
Grants Branch, PED
(FIED MAIL - Heturn BHecelpt Beguested

PED PED ¢. C.
Toole:rc Baker
10/23/59

ED_000571_00002156-00020
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7 2

Jady 23, 1989

P R e i

Pe O Box 96
Grante, New Hexico

Dear M. Swentt

This is to confirs the notice given to My, Yowsll aud Mr. .ims
at m m:u yesterday by Mr. O, Co Mitter, {hief, Ore Procuremen
Jmetion Operations 0f0ice, mﬁmic: Energy mmmm,
’f - and %ﬁ ¢f Seotion 3.3, Te 13 %p, Re 13 W«p LA W
Wm, is withdrew for the use of the Atemic %ﬂw ﬁ‘mﬁmﬁm
hrough Pi0 964, and thet the Haysteck Nos. 1 through 20 unpatented
Mgﬂmlmm theress bave been declaved pull and veoid by
tlm mﬁw Department, A copy of this decision of the Interier
spartnent and o W of the initisl decision of the Burean of
nagenent is enclosed.

‘ standing those decimiong, M. Avthar Bibo bas recently
m&m ﬁw cw him !mmm to repunme sining oparaticns on the
Haystack No, 2 mpatented mfning claim. In view of this decision e
aﬁ‘ thw Bepartment of Maxiw, it magt be mzmlzm tzmx Hrt %‘*;w

a:laimm m any ores mined sud rer
the property of the itowde Inergy Comniesien
s am deliver any of these ores to *ym, the title therete would
remain in the Atomlsc Inergy Commission.

Very truly yours,

Bs B, Toole
Chiof, lLeawing and Development Branmch
Prodoction Evaluatics Divisien

Enclogures: 2
cc: RHToole 4

E. W. Grutt;fhief, Grants Branch
G.L.Ritter

ED_000571_00002156-00021
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STANDARD FORM NG, 64

oy
JOH

Oﬁice Memomndum » UNITED STATES GOVERNMENT

-
i

7
M,

To ¢ David.D, Baker, Director DATE: June 18, 1959
Production Bvaluation Division

FROM = @ payl B, Martin, Chief Counsel
Grand Junction Operations 0ffice

SUBJECT:  TRESPASS ~ ARTHUR BIBO

Symbol:  0C:JXC

This memorandum is written in response to the informal request of
R, H. Toole, Chief of your Leasing & Development Branch, that he
be advised as to the measure of damages to be used by him in calcu-
lating the amount due the Commission for the trespass committed by
Mr, Arthur Bibo in mining uranium-bearing ores from lands withdrawn
and reserved for the use of the Commission in the State of New
Mexico.

A chronological sequence of events as to this problem is attached
hereto as Appendix FIAW,

It is my opinion, for reasons hereinafter set forth, that Mr, Bibo's
trespass falls within the category of an "immocent! trespass rather
than a Pwillful"™ trespass, and that the measure of damages should be
the value of the minerals in place determined as hereinafter outlined.

In my memorandum of March 20, 1952, to Frank H, MacPherson, Manager
CRMO, (copy attached for convenient reference) I pointed out thata;he
measure of damages to be applied in cases such ag this is "the neasure
of damages prescribed by the laws of the state in which the trespass
is committed”; I also recommended that as the Commission®s mining
leases generally provide for a 15% royalty, and as the cost per ton
for the initial production is greater than the average cost per ton
for the whole operation, that 15% of the amount received by the
finnocent" trespasser for the sale of the ore would give a reasonable
approximation of the value of the ore in place,

As to the determination as to whether or not the trespass is "innocent®
or "willful®™ the Supreme Court of the United States has stated that an
®inmocent™ trespasser is one who has acted 'in good faith' and that a
Wyrillful" trespasser is one who has acted in 'had faith'! and further
that®the 'good faith' contemplated by these rules is something more
than the trespasser's assertion of a colorable claim to the converted
minerals!" (United States v Wyoming 331 US 440, 91 L.ed. 1590). 1In
the case of United States v Homestake Mining Company (C.C.A. Sth,

117 Fed,481) which involved the cutting of timber by Homestake on lands
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belonging to the United States subsequent to their withdrawal from

such taking, the United States Circuit Court stated that "The question,
then is, did the trespasser violate the law, which he constructively
knew, recklessly, or with an actual intent to do so, and to take an
unconscientious advantage of his victim, or did he violate it inadver-
tently, unintentionally, or in the honest belief that he was exercising
his own right? If the former, he was a willful trespasser, and the
value of the manufactured timber or the extracted ore measures his
liability. If the latter, he was an innocent trespasser, and the value
of the wood in the tree or of the ore in the mine is the limit of his
_indebtedness, The test to determine whether one was a willful or an
innocent trespasser is not his violation of the law in the light of

the maxim that every man knows the law, but his honest belief, and his
actual intention at the time he committed the trespass; and neither a
justification of the acts nor any other complete defense to them is
essential to the proof that he who committed them was not a willful
trespasser.” The Court further stated that "One who acts in good

faith upon the erroneous advice of reputable counsel upon gquestions

of legal right concerning which a layman could hardly have actual
knowledge, is not chargeable with bad faith, or with a willful intent

to commit a wrongful act because his counsel was mistaken in his view
of the law," 1In Mason v United States (260 US 545, 67 L.ed. 396), in
which case the United States brought suit against certain locators

under the mining laws who had located their claims on withdrawn lands
subsequent to their withdrawal, and which is cited in my above mentmned
memorandum of March 20, 1952, the United States Supreme Court stated
that "The defendants here s it is true, took possession of the lands in
vioclation of the withdrawal order, but they did so in the honest thfugh
mistalen belief that the order was wholly without authority. Some of
them had legal advice from competent counsel to that effect, 1t is
common knowledge that the validity of the withdrawal order in question,
as well as the later order of 1909, was in grave doubt until the
decision of this court in United States v. Midwest 0il Co. supra. Not
only was a substantial opinion nion to be found among among members of the profession
that the order was invalid, but the decision here was by a divided court.
In view of these circumstances , we think it fair to conclude that the
mining locations by defendants, and the occupation end use of the lands
thereunder, were in moral good faith, within the meaning of the Louisana
Code and decisions.!

The record of ore shipments as listed in Appendix "A®! hereto shows that
appre:zdmately eleven (11) tons were mined by Mr. Arthur Bibo prior to
issuance by the BLM on February 16, 1956 of Notice of Contest New Mexico
No. 30, forty (40) tons were dellvered within a week after the decision
of the Manager of the Santa Fe Land Office of the Bureau of Land Manage-
ment, and an additional 267 tons were mined while the Manager's decision
was on appeal to the Director of the BIM, There is no record of any
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mining after the decision of November 17, 1958 of the Director, BLM,
As to the question of the effect of notice of an adverse claim the
courts have held that constructive knowledge of the owners title does
not demcnstrate defendant’s bad faith as a matter of law (United States
v Wyoming, supra) and that actual knowledge of an adverse claim or
;thf true owner is not inconsistent with good faith on the part of the
trespass (21 AIR2d 380, at page 396). There is no uniformity of
Ju cial opinion as to the effect of an appeal upon the question of
good,@alth or wilfulness. Some courts, including the Supreme Court of
the United States, hold that one who is admittedly in possession of
land in good faith was not converted into a willful trespasser by an
;appeal from an adverse judgment and his continuing production pending
such appeal (21 ALR2d 380, at 397); any doubt would appear to be dis—
pelled by the rules of practice of the Department of Interior which
‘prov1de in 43 CFR 221.101 that "Normally a decision will not be effec-
tive during the time in which a person adversely affected may file a
notice of appeal, and the timely filing of a notice of appeal will
suspend the effect of the decision appealed from pendxng the decision
on appeal., However, when the public interest requires, the officer
to whom an appeal may be or is taken may provide that a decision or
any part of it shall be in full force and effect immediately." No
such provisions were made by the Director of the Bureau of Land Manage~ .
ment; consequently at the time of shipment of the 40 and 267 tons of
ore these rules of practice suspended the effect of the decision of
the land office manager; the 11 tons were mined prior to the notice of
contest.

Mr. Bibo acted on advice of counsel as evidenced by the lengthy brifef
they filed with the BIM (a copy is in OC files), and based on several
meetings here in Grand Junction with Mr, Bibo, both before and after
dinitiation of the BLM contest, it seems clear that Mr. Bibo removed
the ore from these lands in the ‘honest belief that the 1939 withdrawal
was void and beyond the authorlty of the Secretary of Interior and
consequently that his mining claims were valid; the conclusion based
on the foregoing facts and rules of law is that Mr, Bibo's trespass
was "innocent rather than "willful®,

As to the question of measure of damages, there are two primary rules
sometimes referred to as the "mild" rule and the "harsh" rule; the
character of the trespass, i.e. whether "willful" or "innocent",
determines which rule is to be applied. The "mild” rule is applied
where the trespass is inadvertent or not willful or not in bad faith,
and fixes the damages as the value of the minerals in place. Where
such value can be ascertained, the question of allowance or disallowance
of credit to the trespasser for his expenditures in producing the
minerals is not reached. Where evidence of value in place cannot be
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4;obta1ned two methods are used to establish the equlvalent of such
_value: (1) the royalty method, whereby the injured party is allowed
. ;anwunt for which the privilege of mining and removing the minerals
under the customary lease or conveyance of the mineral rights could
be 3old and (2) the value of the minerals after extraction less the
F'roductlon costs. Some courts have stated the rule to be that an
f ocent! trespasser who has acted in "good faith" is liable to the
for the full value of the minerals removed, computed as of the
e the trespasser converted them to his own use, by sale or other-
se, less the exPenses of extractlon. In a few cases 1nvolv1ng the

:ed an "1ntermed1ate"rule, f1x1ng the measure of damages as market
. ue“less production costs. Where the royalty method is employed .
the question of the allowance or disallowance of production costs

again is not reached. Thus, it is readily seen that the allowance of .
P du ion costs as a credit agalnst the trespasser's liability for
- value of the extracted mineral is actually but a method of arr1v1ng‘a
ue in place, the primary measure of damages for a nonwilful

ss and removal of minerals. The practical effect of allowing
; in place, on the basis of acreage value, or its. equivalent deter—~ .
~ mined by the royalty method is to give the nonwilful trespasser not
~ redit for the expense of extractlng the minerals but also the
ts resulting from the conversion; while the owner or possessor
e land may be thus fully compensated, he is deprived of the prof;ts,qv
. the trespasser is thus allowed to profit from his wrongdoing. It
was with the thought of not allowing the trespasser any profits that I
stated in my previously mentioned memorandum of March 20, 1952, that

as the cost per ton for the initial production is greater than the
_average cost per ton for the whole operatlon the royalty method coﬁid
be used; however, it should not be used in any case in which reasonable
‘productlon costs are available,

.fAs~stated above, in accordance with the decision of the Supreme Court
_ of the United States, the rule to be followed is the one prescribed by
State law., However, New Mexico has no statutory provisions concerning
the measure of damages in trespass cases, The Supreme Court of the
State of New Mexico in the case of Alvarado Min, and Mill. Co. v.
Warnock (187 Pac. 542) follows the general rule with respect to a

' Wlllful trespass and indicates (obiter dicta) that in the case of an
innocent trespass it would follow the rule of the value of the ore in
place. The BIM regulations provide that in a state in which there is
no state law governing such trespass, the measure of damages is the .
value of the ore in place. Thus, it would appear that this rule of the'g
BLM follows the indication of what the rule in New Mexico would be if *ﬁ
ruled upon by its Supreme Court. |

Accordlngly in determining the amount of damages Mr. Toole should deter-
mine the value of the ore in place under any of the methods outlined
above.

cc: Finance Division
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